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RECENT CASE NOTES 705 

actuated by malice or self-interest Compare the discussion of privilege and 
motive in tort actions in (1917) 27 Yale Law Journal, 263. 

Trusts — Resulting Trusts — Indirect Partial Payment by Wife for Land 
Conveyed to Husband. — The defendant wife inherited from her father a specific 
portion of an estate. She did not actually receive the land, but the value 
thereof was credited to her husband on a purchase of land from the estate by 
him and in his name. Held, that there was a resulting trust in the land in 
favor of the wife for a proportionate undivided interest Hinshaw v. Russell 
(1917) 280 111. 235, 117 N. E. 406. 

The general rule is that where two or more pay the consideration and the 
conveyance is taken in the name of only one, a resulting trust is created in 
favor of the others pro tanto. Barrows v. Bohan (1874) 41 Conn. 278; Moul- 
trie v. Wright (1908) 154 Cal. 520, 98 Pac. 257; 1 Perry, Trusts (6th ed.) sec. 
126. Though the wife paid no money actually in the principal case, the analogy 
seems close enough to warrant the extension of the general rule to such cases. 
As regards the relationship, there is a presumption of a gift where one pays for 
a conveyance to another whom he is under a duty to support. Dyer v. Dyer 
(1788, Exch.) 2 Cox Ch. 92; Bailey v. Dobbins (1903) 67 Neb. 548, 93 N. W. 
687. But where the conveyance is to the husband and payment is made by the 
wife, this presumption does not apply. Silling v. Todd (191 1 ) 112 Va. 802, 72 
S. E. 682; In re Mahin's Estate (1913) 161 la. 459, 143 N. W. 420. While the 
conclusion in the principal case seems sound, the language of the opinion leaves 
much to be desired. For example, the court quotes with apparent approval : 
"This trust arises, not from a contract or agreement of the parties, but from 
their acts," and "Its very name implies that it is independent of any contract, 
and is raised by the law itself upon a particular state of facts." Strictly speak- 
ing a resulting trust of the kind under consideration is based upon a presumption 
that the one furnishing the consideration for the conveyance intended that the 
property should be held for him. This presumption may be rebutted by 
evidence showing that this was not the intention. H. F. Stone, Resulting Trusts 
and the Statute of Frauds (1906) 6 Columbia L. Rev. 326, 330. Much confusion 
has proceeded from a failure to distinguish clearly between such trusts, based 
on assumed intention, and constructive trusts, created by the law regardless of 
intention. The principal case helps little to clear up this confusion. 

Wills — Incorporation by Reference — Preventing Lapse of Power of 
Appointment by Incorporating Donee's Will. — The testator's will gave his 
wife a power of appointment and provided that in case they should die in a com- 
mon disaster his will should be construed on the assumption that she survived 
him. The wife executed a will at the same time, attempting to exercise the 
power. Husband and wife were lost at sea with the Lusitania. Held, that the 
property passed under the husband's .will to the person in whose favor the wife 
had attempted to exercise the power, her will being incorporated by reference 
into his. Crane, McLaughlin and Cuddeback, JJ., dissenting. In re Fowles' 
Will (1918, N. Y.) 118 N. E. 611. See Comments, p. 673. 

Wills— Legacies Conditioned on Not Contesting Will— Waiver of For- 
feiture.— A will created a trust for the testator's children and directed that if 
any child should contest the probate or operation of the will, the provision for 
such child should be void and his share should pass to the other children. All 
the children appealed from the order of probate on the ground that the testator 
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